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REPUBLIC OF KENYA 

IN THE SUPREME COURT OF KENYA AT NAIROBI 

PRESIDENTIAL ELECTION PETITION NO. 1 OF 2017 

 

BETWEEN  

 

RAILA AMOLO ODINGA …………………………..…………......…….1
ST

 PETITIONER 

STEPHEN KALONZO MUSYOKA ………………………………..….…..2
ND

 PETITIONER 

 

AND 

 

INDEPENDENT ELECTORAL AND 

BOUNDARIES COMMISSION ………………………………………… 1
ST

RESPONDENT 

THE CHAIRPERSON OF INDEPENDENT  

ELECTORAL AND BOUNDARIES COMMISSION ………………….2
ND 

RESPONDENT 

H.E. UHURU MUIGAI KENYATTA ……………………………...…… 3
RD

 REPONDENT 

 

 

REPLYING AFFIDAVIT 

 

I, ALEX GATUNDU, being a resident of Nairobi and of Post Office Box Number 2989-00100, 

Nairobi, do hereby swear oath and state as follows: 

1. I am an Advocate of the High Court of Kenya, an elected council member of the Law 

Society of Kenya (LSK) and a member holding Admission No. P105/3855/98 of the Law 

Society of Kenya, the proposed amicus curiae, and being aware of the pertinent matters in 

this Petition, I am competent to swear this affidavit. 

2. I have read the Law Society of Kenya’s Notice of Motion application  dated 25
th

 August 

2017 together with the affidavit in support thereof allegedly sworn by ISAAC OKERO by 

which the Law Society of Kenya seeks to be joined to this Petition as anamicus curiaeand 

having fully understood the contents thereof, I wish to respond thereto as follows:- 

3. As a Senior Member of the Law Society of Kenya, I am totally opposed to my Society 

joining this Petition as an amicus curiae. 
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4. I am aware that in the Presidential Election Petition No.5 of 2013 (The Raila Case), this 

Honourable Court clarified the role of anamicus curiae and, consequently, denied LSK’s 

application for admission on the ground that it had taken a partisan position in the matters 

before the Court.  

5. Based on the said decision, therefore, it is my belief that an amicus curiae ought not to be 

partisan in matters preceding, in the course of and after the conclusion of the just 

concluded general elections and should be a ‘neutral’ party admitted into the proceedings 

so as to aid the Court in reaching an ‘just’ decision. 

6. In light of the foregoing and on the grounds stated below, I verily believe that the Law 

Society of Kenya does not qualify for admission to these proceedings as amicus curiae:- 

a) The Law Society of Kenya participated in the just concluded General Elections as an 

Accredited Observer.  Its President issued a press release dated 10
th

August 2017, where 

LSK observed, inter alia, that “…The electronic voter identification devices (EVID) 

largely functioned correctly and the process was completed without substantial 

disruptions in most of the polling stations.The KIEMS appears to have functioned 

without any operational flaws and the voting process was largely free, fair and 

credible.”In view of this press release, it is clear that LSK has already taken a position 

where it has concluded that the elections under challenge were free, fair and credible 

and it cannot therefore be said to be impartial. I annex a copy of the said press release 

hereto marked AG-1. 

 

b) I am aware that the composition of the current Council of the Law Society of Kenya 

which made the Resolution to apply to be joined to these proceedings as amicus 

curiaewas not unanimous and comprises members who are engaged in active, partisan 

politics representing the main protagonists in this Petition. 

 

c) It is a well known fact that one of the Council Members of the Law Society of Kenya, 

Edwin Sifuna, sought the nomination for an Orange Democratic Movement (ODM) 
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ticket for Member of National Assembly for Kanduyi Constituency and lost during the 

Party’s primaries.  

 

d) After his loss, he was given a direct nomination by ODM Party and contested for the 

Nairobi Senatorial Seat where he actively participated in the campaigns for the 

Petitioners herein, eventually losing to the Senator-Elect, Johnson Sakaja of the Jubilee 

Party (JP). I am also aware that the said Edwin Sifuna is on record declaring that he is a 

close confidant of the 1
st
 Petitioner who he has repeatedly referred to as his mentor. 

 

e) It is also a well-known fact that another Council Member of the Law Society of Kenya, 

one Allan Kosgey, unsuccessfully sought nomination for Member of the National 

Assembly for Kesses Constituency under the Jubilee Party (JP). 

 

f) It is also evident that LSK Council members have taken partisan positions in the 

ongoing presidential election petition including accusations of compromise of this 

Court as can be seen in the annexed screen shot of Council’s WhatsApp chat group 

where one Harriet Chigai a Council Member insinuates that the Court’s have long been 

bought to the highest bidders and that this Court has been engineered with a draft 

judgement in place. I have attached hereto and marked AG-1a copy of the said screen 

shots. 

 

g) It is a further known fact that the current Vice President of the Law Society of Kenya, 

Ms. Faith Waigwa, Chaired the National Elections Appeals Tribunal of the Jubilee 

Party on whose ticket the 3
rd

Respondent successfully contested for the Presidency.  

 

h) I am aware, too, that the current President of the Law Society of Kenya, Mr. Isaac 

Okero, together with Council Member, Mr. Edwin Sifuna, have been frequently 

consulting with Senior Party officials of the National Super Alliance (NASA) Coalition 

to issue partisan statements castigating the 3
rd

 Respondent and officials of the Jubilee 

Party whenever they made any utterances that seemed to compromise the independence 

of the Judiciary while remaining silent whenever similar, or even more serious attacks 
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on the Judiciary such as the recent threats to the Supreme Court by the 1
st
 Petitioner in 

Mombasa during the swearing in of Governor elect, Hassan Joho, are made by the 1
st
 

Petitioner, Party Officials and members.  

i. It is a well known fact amongst the members of LSK that in the 

year 2013, Mr. Okero was part of the legal team for the 1
st
 

Petitioner’s. 

ii. His political affiliation to the 1
st
 Petitioner is apparent and has not 

changed; he is thus not impartial and cannot represent the LSK as a 

neutral party.    

iii. I note that Mr. Okero’s affidavit purportedly sworn on 25
th

 August 

2017 bears a signature that is not Mr. Okero’s. It is apparent and 

clear from the annexure produced above marked AG-2which bears 

his correct and known signature. 

iv. I am aware as a matter of fact that Mr. Okero has been and is 

currently attending the LSK Annual Conference since Tuesday, 

22
nd

 August, 2017 in Diani Mombasa and could not have executed 

the supporting affidavit in Nairobi as alleged on 25
th

 August, 2017. 

The supporting affidavit is therefore a fraud. 

v. Ordinarily and in the history of the LSK, the Chief Executive 

Officer (CEO)/ Secretary signs pleadings on behalf of LSK upon 

instructions and in execution of the resolutions of the Council of 

LSK. In this case, it is curious that the President personally 

purported to sign the affidavit in support of the application. This 

bring out the following issues; 

a. either the affidavit is fraud, 

b. Mr. Okero has a personal interest in the petition. 

vi. In the controversial resolution of the LSK Council, Senior Counsel 

Pheroze Nowrjee was appointed to represent the LSK. It is now 

suspect that a different firm, Nchogu, Omwanza and Nyasimi 

Advocates are on record for LSK. Mr. Omwanza is known to be a 

fierce supporter of the 1
st
 Petitioner and it is clear the intention of 
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the application to join as amicus curiae is to use LSKto advance 

the 1
st
 Petitioner’s case. 

vii. He has, to this extent, purported to frame LSK’s issues it wishes to 

specifically submit on if admitted being the exact issues framed 

and submitted by the Petitioners beinginter alia(i) the 

interpretation or clarification ought to be made by the court in 

regard to the meaning of Section 81 &83 of the Elections Act, 

(ii)whether the total number of verified rejected votes should be 

considered in ascertaining whether any candidate met the 

constitutional threshold.The LSK Council neither deduced nor 

agreed on these issues. However, it is expected that LSK is aware 

that these two issues were canvassed and settled before this Court. 

7. The 2
nd

 Petitioner is a member of the Law Society of Kenya, as areother members who 

have sought to be joined in this Petition as Interested Party (ies), amicus curiae, and/or 

interveners. All are advancing and/or seeking to advance partisan positions in the petition. 

8. LSKmembers have openly taken partisan positions in the ongoing Presidential election 

petition as is evident from the various statements and postings made in print, electronic and 

social media platforms.  

9. In this very Petition, all the Parties are represented by Senior members of the Law Society 

of Kenya who have taken various partisan positions in advancing their respective clients’ 

positions and are able to satisfactorily assist the court in matters law. 

10. Furthermore, various members of the Law Society of Kenya participated and won various 

positions in the Gubernatorial, Senatorial, National Assembly, Women Representatives 

elections while running on the party tickets of the main contestants in this Petition.  
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11. In view of the foregoing, and many other matters which are now fairly notorious, it is 

manifestly clear that the Law Society of Kenya consists of members who have openly 

taken strong partisan positions on the matters at hand and it cannot, therefore, be said to be 

a neutral and impartial party for purposes of admission to this petition as amicus curiae. 

12. I now swear this affidavit in opposition to the present Notice of Motion filed by the Law 

society of Kenya. 

13. All the facts contained herein are true and within my knowledge save for information 

derived from sources which have been disclosed. 

SWORN at MOMBASA by the said 

ALEX GATUNDU    }_________________________ 

      }  DEPONENT 

      } 

      }  

this day of August, 2017  } 

      } 

BEFORE ME     } 

      } 

      } 

      } 

      } 

COMMISSIONER FOR OATHS  } 

 

 

DRAWN AND FILED BY: 

 

OGETTO, OTACHI & COMPANY ADVOCATES 

SIFA TOWERS, 7
TH

 FLOOR,  

LENANA/RING ROAD KILIMANI JUNCTION 

P.O. BOX. 79438-00200 

NAIROBI 

CELL:-020-02309060 



7 

 

 

TO BE SERVED UPON: 

 

MURUMBA & AWELE ADVOCATES 

MIRAGE PLAZA, MEZZANINE 1- UNIT 7 

WESTLANDS, CHIROMO ROAD 

P.O. BOX 22255-00505 

NAIROBI 

 

V.A NYAMODI & CO ADVOCATES  

HOUSE No. 7, LOWER HILL  

DUPLEX APARTMENTS  

LOWER HILL ROAD   

P.O BOX 51431- 00200   

NAIROBI  

 

ISEME, KAMAU & MAEMA ADVOCATES 

IKM PLACE 

5
TH

 FLOOR, TOWER A 

5
TH

 NGONG AVENUE 

P.O. BOX 11866-00400 

NAIROBI 

info@ikm.co.ke 

 

 


